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ISSUE

Did the Employer violate Appendix Q of the parties® collective ba;gaining
agreement when it temporarily altered Local Pick-A-Post Agreement? If so, what shall
the remedy be? |

INTRODUCTION

This is a proceeding pursuant to a negofiated gnevance procedure in a jabor
agreement (Joint Exhibit 1) executed between the State of Ohio, Ohio Department of
Rehabilitation and Comection (hereinafter referred to as the Employer), and Chio Civil
Servica Employaes Association, AFSCME, Local 11, AFL-CIO (hereinafter referred to
as the Union). The partles solectéd Dr. David M. Pincus as the Arblfrator.

An arbitraion hearing was held on December 10, 2003 at the Unlon's Polaris
facility located in Westerville, Ohio. At the hearing, the parties wara given the
epportunity to present their respective positions on the grisvance, to offer evidence, to
present witnesses and io cross-examine witnesses. At the conclusion of the hearing,
the parties were asked by the Arbitrator if they planned to submit post-hearing briefs.
The parties submitted post-heaﬁhg briefs in accordance with the guidelines agreed to at
the hearing.

It should be noted the parties mutually advised the Arbitrator fo hold his Opinion
and Award in abeyance pending settflement discussions regarding‘ the disputed matter.
As such, the normal timetable agreed to by the parties and Arbiirator was held in
abeyance mutually pending on-going discussions, In compliance with the parties’
request, the Arbiirator delayed any analysis or review of the record until advised io do
50 by the partics. An altemnative undertaking could have resulted in expense

requirements without a useful work produet
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PERTINE CT PROVISIONS
ARTICLE 5- MANAGEMENT RIGHTS

Except o the extent expressly abridged only by the specific articles and
sections of this Agreement, the Employer reserves, retaing and
possesses, solely and exclusively, all the inherent rights and authority to
manage and operate its facilities and programs. Such rights shall be
exercised in a manner which is not inconsistent with this Agreement. The
sole and exclusive rights and authority of the Employer Include
specifically, but are not limited to, the rights listed in The Ohio Revised
Code, Section 4117.08 (C), Numbers 1-9.

{Joint Exhibit 1, Pga. 7-8)
APPENDIX Q@ — AGENCY SPECIFIC AGREEMENTS

The following supplemental agreements apply to QCSEA/AFSCME
bargaining unit employees within the specified agencies anly:

Fedele

DEPARTMENT OF REHABILITATION AND CORRECTION

B. Pick-A-Post
The Union and the DR&C shall continue Pick-A-Post for Corrections
Officers and Correction Counselors during the term of this Agreement.

b

8. Any immediate threat to the health, safety and security of the institution
ghall take priority over the Pick-A-Post Agreement, '

Correction Officer Pick-A-Post

1. The respective Regional Director shall at least annually supply
each warden with a funding letter for each institution indlcating the
following: a) the number of authorized comection officer positions,
b) total weekly post, and ¢) a relief factor designated for that
prison’s staff.

2. All Pick-A-Post agreaments negotiated at the ocal Jevel shall _
comply with the limit imposed by the funding letter of the Regional
Direclor.

3. All established posts under the agreements will be filled, barring
any unforeseen circumstances that affect the daily operational
needs of the institution or a change in the mission of that Instiution.

S de

(Joint Exhibit 1, Pgs. 251-252)

3
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JOINT STIPULATIONS

. This grievance is properly before the Arbitrator.

On January 22, 2003, Govemor Bob Taft announced the closure of the
Lima Correctional Institution (*LCT™),

On March 20, 2003, the Depariment of Rehabilitation and Comrection
("DR&C™ filed its rationale for Abolishment of Positions at LC] with the
Depariment of Administrativa Services ("DAS"). The closure of LCI was to
be effective on July 12, 2003.

On April 14, 2003, CCSFA filed 2 Complaint for Temporary Restraining
Order and Preliminary Injunction regarding the closing of LCI related 1o
issues of bargaining. After much litigation, and various orders the parties

agreed to arbitrate the issue in front of Nel Nelson.

OCSEA filed a grievance challenging DR&C's layoff rationale and plans to

cloge LCL. On July 18, 2003, OCSEA's grievance was denied by

Arbitrator Nels Nelson.

DR&C Implemented Terry Collins’ letters of July 18, and August 29, 2003,
CASE HISTORY

Governor Taft announced the closure of Lima Correcfional Instifution (L.CI)

on January 22, 2003, Shorily thereafter, on March 20, 2003, the Employer filed &

layoff rationale with the Department of Administrative Services (DAS) dealing

with the same closure. The closure was to be effective on July 12, 2003,

This decision to lay off triggered potentlal prohlbitions contained in OAC

123:1-41-08 (F). It precludes the filling of vacancles for the classifications being

laid off within the gecgraphical jurisdiction of the layoff, In this instance,

bargaining unit members had bumping righs in the geographical jurisdiction

identified as the Northern Geographical Jurisdiction. The provision, thersfore,

serves as a safety value requiring the Employer to hold positions open for

qualifisd disptaced baraaining unit members.

P. 6
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On Aprit 14, 2I003, the Union initiated a cause of action in the Allen County
Common Pleas Court, |t filed a tamporary restraining order and prefiminary
injunction to prevent the closure and refated lay off at LCI.

In an attempt o settle this disputed maiter, the parties agreed to arbitrate
two issuas: whether the Employer had a duty to bargain over an institutional
closure and the validity of the layoff rationale. As such, the partles decided to
arbitrate a dispute prior to an “actual” layoff; an unprecedented decision. The
Employer prevailed at arbitration with Arbitrator Nels Nelson ruling the layoff
rationale as valid. Based on the ruling, the Emplo?er thought it could proceed
with the closure of LC! and the refated layoff.

Further legal action to delay the closure and layoff was initiafed by the
Union. On July 18, 2003, the Union filed a second complaint for preliminary
injunction and writ of mandamus in the Allen County Common Pleas Court.

On or about the same date, July 18, 2003, Terry Collins, Deputy Director
Offica of Prison, informed Bob Goheen, the Union’s Operations Director, that the
Employer intended to utilize Appendix Q of the Agraemsnt (Joint Exhibit 1} fo
temporarily suspand portions of local Pick-A-Post Agreements. Provigions to be
suspended Included not filling ail established posts and the freezing of bids for

“shifts and good days. Colling, moreover, iﬁvited the Union to engage In impact
bargaining regarding thess terms and conditioné. of employment. The imposition
of Appendix Q was delayed untll August 24, 2003 allowing for impact bargaining
during the interim period (Joint Exhibit 3).

On July 24, 2003, the Linion agreed to engage in impact bargaining {Joint

Exhibit 4). A number of negotiation sesgions took place between July 25, 2003

5
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and August 13, 2003. A “Temporary Agreement” was e-mailed to the Employer
on August 20, 2003 (Joint Exhibit 7). in the Employer's view, howsaver, several
material changes had been made by the Union causing the documents
subseguent rajection.

While impact bargaining was taking place, the Allen County Common
Pleas Court issued @ number of rulings. On August 7, 2003, the Common Pleas
Court granted the Union's complaint for preliminary injunction {Joint Exhibit §
(b))- on August 21, 2003, Judge Richard K. Warren granted a permanent
injunction and writ of mandamus (Joint Exhibit 5 (¢)). The order contains two

gections critical to the presently disputed matter:

deink

00. That as a result of the above, a Permanent Temporary Injunction is
hereby issued against Govemnor Robert A. Taft, Director Reginald A.
Wilkinson and Warden Terry Tibbals from transferring inmates out of
LCI: from closing LCI; and the cease from proceeding with lay-off
notices as to employees of LCI.

91. That a Wit of Mandamus is hereby issued directing and compelling
the above named Defendants to comply with thelr clear legal duty as
set forth by the General Assembly and to take whatever steps
hecessary 1o re-instate the status quo operation as it existed at LCI
immediately prior to the govemor's directive of January 22, 2003 and
that he allocate sufficient funds to accomplish same.,

ki

(Joint Exhihit 5 {c), Pg. 18}
The Employer responded to Judge Wanen’s order by appealing the matter to the
Third District Court of Appeals; and by fiing a motion for Stay Pending Appsal
with Judge Warren.
As a consequence of the Judge Warren's order, Goheen notified the

Employer on August 22, 2003 that the Permanent Injunstion nuilified *the

6
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purpese upon which DR&C based its (Appendix Q) action” (Joint Exhibit 8). The
Union opined that the clostira matter had been resolved with the Court ordering
that LC! remain open, all layoff actions fo cease and the status quo as it existed
prior to the Governor’s directive of January 22, 2003 be restored. Since layoffs
could not be processed, hirings in the Northern Regional Jurlsdiction could
praceed (Joint Exhibit 6).

The Unlon's Interpratation of Jud'ge Warren's Order caused itto withdraw
from negofiating the impact of modifications engendered by applying Appeandix
Q. It appeared to the Union that the ittigation stage of the process was how over.

A further ruling by Judge Warren, submitted on August 28, 2003, modifled
the Judgment Entry of August 21, 2003. Judge Warren stayed the Judgment
Entry of August 21, 2003, pending appeat except as to parégraph 90. Perthe
previously articulated paragraph, the Employer was st'ill enjoinad from:
transfering inmates out of LCI; fram closing LCI; and to cease from proceading
with lay-off nofices as to employees of LCI. -

it should be noted none of Judge Wamen's orders invalidated the layoff or

' related rationale, The layoff rationale had been deemed valid through the
arbitration process. As far as the Employer was concerned, a valld layoff
rationale still resided at the Department of Administrative Servicas, Judge
Warren's ruling preciuded the processing of lay-off notices. Still, the Employer
was prohibited from filling vacancies in the Northem Geographical Jurisdiction.

On August 29, 2003, the Union was notified by the Employer that it

intended to proceed with temporary modifications of the local Pick-A-Post
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agreemsnt (Joint Exhibit 8A). The Union subsequently filed a grievance which
| protested the Employer's modificafions.
Neither party raised procedural nor substantive arbitrability issues. As
such, the disputed grievaneé is proparly before the Arbitrator.
THE MERITS OF THE CASE

The Union’s Poslition
The Union opined the Employer violated Appendix Q of the parties’

collective bargaining agreement when it temporarily altered local Pick-A-Post
Agreeménts. Evidence and tesilmony clearly establish the Employer had neither
legal nor contractual justification for the unilateral action in the Northern
Geographic Jurisdiction.

As of August 21, 2003, notwithstanding Judge Warren's Permanant
Injunction, the El_nplcyar had the legal authority to hire additional correction
officers to address any concems regarding overtime issues. Collins admitted
Judge Warren's decision removed any ontractual or legal restrictions preciuding
the hiring of employees. Nething in the record, moreover, supports the notion
that vacancies could not be filled by operation of Article 18 and OAC 123:1-41-
08.

The record does indicate the decision to hire correction officers,
announced on November 4, 2003, wag solely based on financial considerations;
and nothing more. The situation between August 21, 2003 and November 4,
2003 digi not change in terms of contractual and legal requirernents, As such, the
Lima litigation never truly served as the unforeseeable event triggering a series

of statfing and overtime probiems. Reluctance to engage a legitimate option

]
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sarved as the unforeseen avent causing many of the staffing shortages identified
by the Employer.

The Empleyer could have Implemented other contractu.al opﬁ'ons to
remedy the staff shortage problem. Worker’s Compensation, Disability and/or
Miiitary L eave extended absences could have been filled by interim
appointments. TWL appointments could have been cancelled to further mitigate
the staffing shortage. These very optians were proposed by Colling in a letter
sent on August 29, 2003 (Joint Exhibit 7). Options available at a much earlier
date, which should have been implamented, rather than unilaterally altering all
Pick-A-Posts in the Northemn Geographicai Jurisdiction.

The Employer's Appendix Q justification was imposed as punishment for
the litigation in Allen County and the Union’s refusal to accept the Temporary
Agresment. All of the Pick-A—Post agreements were alierad even though the
Pick-A-Post Temporary Agreement (Joint Exhibif 7) identified several institutions
where Pick-A-Post Agreements would not be suspended. Colling' fairness or
consistency argument in suppoit of altering all fourteen of the parties’ Pick-A-
Post Agreements seems misplaced. Being “fair” does not relate to an
unforeseen circumstance defense. This conclusion is aspecially frue since the
Employer falled to fill all established posts in six institutions where overtime and
staffing problems were never identified as issues needing adjustment.

Appendix Q, Subsection 3 was lvlolated when the Employer exceeded ifs
authority. The provision only autharizes the Employe} to change camection
officers’ work areas. Yet the Employer exceaded this criteria by:

1. Changing the work shift of correction officers who held relief posttions.

9
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2. Changing the work shift of correction officers who held established
posts.

3. Changing the workdays and days off of comection officers holding
sither relief positions and/or established posts.

4. Violating the parties’ institutional seniority system of bidding shift
assignments by requiring correction officers with more seniority than
others to move to a different shift and/or workday.

The Employer's was overbsaring rather than narrow. Al fourteen Pick-A-

Post agreements in the Northemn Reglon were simultaneously impacted without
regard to Individual differences in overtime and staffing difficulties, Without any
identifled objective critetia dealing with the length of required implementation, the
decision was arbitrary in terme of duration.

Appendix Q, Subsection No. 3 was violated In a number of ways. Unforesesn
circurnetances did not exist. The litigation surrounding LCPs closing should have been
anticipated. Historically, the Union has been liigious in protecting bargaining unit
members’ rights. These actions took place prior and subsequent to the Lima dispute.
The Employer was meraly unprepared and out-maneuversd. As such, the Employer
should not be allowed to reap a benefit realized by any lack of foresight.

Any comparison between the Orl_ent closing and the present dispute appears
misplaced. The fact situations can easily be distinguished; supporting the Union’s
differing responses.

Self-imposed administrative decisions caused the alleged hardship realized by
the 'Ernployar. Hardships that should have been anticipated and were, therefore,
foreseen. Historically, the Employer has realized a tunover rate of 13 f0 25 correction
officers per pay penod while a new hire tzkes 3 to 5 months to go through orientation

and training. Within this context, the Employer still imposed a hinng freezs

10
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approximately three and one half years prior to the Lima closing. Staff shortages,
moreovar, could have been mitigated by using interim and TWL appointments.

The Employer could have used Judge Warren's August 21, 2003 decision fo hire
more comrection officers. Contractual and legal hurdles were not in play, and the hifing
shortags should have been addressed. As such, these circumstances were not
unforegeen, but did impact the daily operafions of the institutlons. |

Proofs linking excesslve overtime and the daily operation of the institutions were
never adequately documented, Although generalized observations were soiicited, an
actual empirical refationship was never established. Also, the Employer failed to
articulate which of the 14 Tacilities were actually experlencing this circumstance, and
how the dally operailonal needs were impacted.

The unilateral changes Inftiated by the Employer were based on some form of
animus rather than any unforeseen circumstances. The Employer merely wished to
punish the Union by pitting L.C] employess against tiweir.bfoﬁ}ers and sisters in the
Northern Region.

Critaria contained in Appendix Q (B) (8) were never fully satisfied nor arficulated.
An immediate threat at a parlicutar institufion was never articulated. Again, the only
support proffered was too general to serve any meaningiul basis for altering the Pick-A-~
Post agreements. in fact, Collins testified that he was unaware of any threat to the
health, safety, and security of any institdion in the Northem Region.

The Emplovar’s Position

Appendix Q gives the Employer the ability not to fill all established posts when

unforeseen circumstances affect the daily operational needs of the institution. This

provision contains language which provides an exception to the articulated principle

H
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requiring that all established posts be filled. The delay and related consequences were
the conditions considered in determining the course of action taken.

Unforeseen circumstancas did, in fact, exist. The delay in LCP's clesure was
unforeseen or not anticipated in the past.- The Union had never challengad the closura
of an institution or a layoff rationale In couﬁ, Historically, the parties had never
arbitrated a layoff case prior to implementation. The Union had never challenged a
Governor's or Director’s authority to close an institution.

The Employsr's previous interpretation is adequately supported by bargalning
history. Teri Decker served as Chief Spokesperson for the Department’s Agency
Specific Bargaining. She provided unrebutted festimony regarding the parties’ intant
when negotiating pertions of Appendix Q. Item #3 under the Correction Officer Pick-A~
Post was incorporated as a consequehce of a trade. The Employer agreed to fill all
established posts under the loeal Pick-A-Post agreements, with exceptions, by agreeing
to eliminate language on the prohibition against “pull and move® declsions.

In terms of exceptions, Appendix Q, item #8 was discussed by referencing fires
and ricts. The Employer, however, degired additional protection by insulating itseif
agalnst unforeseen circumstances. This goal resulfed in the eventual inciuslon of
Appendix Q B. Pick-A-Post, Correctioha Officer Pick-A-Post, ltem #3. The parties ‘never
articulated what would constitute unforeseen clrcumstances. They merely discussed
whét would not constitute an unforeseen circumstance in light of Appendix Q, B, Pick-A-
Post, Item #8 dliscussions.

The situatlon, and related unforeseen circumsiances, affecied the dally
operational neads of the instifutions in the Northem Geographic Jurisdiction. Siaffing

impacis an institution's operational needs. Vacancy rates continued to increase over a

12
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peried of time, causing an excessive amount of mandatory overtime. The Empl:;yer
was required to continue a hiring freeze since an arbitrator determined LCFs layoff
rationale was indeed valid.

Appendix Q, Comrections Officer Pick-A-Post B. Pick-A Post, lfem #8, allows the
Employer to medify Pick-A-Post agresments when there is any immediate threat to the
health, safety, and security of the inatitution. Again, staffing shortages led to excessive
voluntary overtime and mandations, which impacted the health éﬁd aafety of the
insfitutions. Under these circumsiances, Appendix Q allows the Employer to close non-
critical posts, and utifize officers where a critical need is obviously necassary.

Once the overtime rates decreased io appropriaté levels, the Employer refurned
the Pick-A-Post structures to their “pre-threat” configurations. In fact, five institutions
eveniually had posts returned based on empirical changes in mandatory overtime
usage,

The Employer's actions were reasonable under the circumstances. The Union
by Its apcﬁons created the disputed situation. The Employer morely responded in &

| measured way for a temporary perlod of time. The Employar never attempted to
impose its will on the Union, but sought the Union’s support by golicliing impact
bargaining over the decision fo temporarlly alter Pick-A-Post agreements.

One could not view the Employer's response fo the Unlon's unreasonable actions
as retaliatory. The more active institutions in the Northern Region were hever singled
out Collins testified the Depariment could have imposed permanent changes by
changing Instifutions’ funding letters. Instead, the Employer eventually refumed posts, -

'in certain institutions, to status quo levels, once overtime statistics returned to

acceptable levels. Finally, the Employer hired Correction Officars in the Northarn

13
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Ceographic Jurisdiction, aven though it could have allowed staifing levels to shrink as
ftigation continued.
THE ARBITRATOR' N AND AWARD

From $he evidence and testimony adduced at the hearing, 2 complete and
impartial review of the record including contract language and the parties’ briefs, it is the
opinion of the Arbifrator that the Employer did not viclate Appendix Q of the partics’
Collective Bargaining Agreement. The exception arficulated in Appendix Q, B. Pick-A-
Post, Correction Officer Pick-A-Post, liem #3 was properly implemented. Posts were
temporarlly reduced since unforeseen cireumstances affected the dally operational
needs of the Institutions.

It is axiomatic that arbitrators give words their ordinary and popular meaning in
the ahsence of specific evidence to the contrary. Here, the Unlon failed to provide any
evidence of a variant contract definition, or extrinsic evidence that the terms in question
were used Ih a differant way or that the parties’ intended some special colloquial
fneaning. In fact, the Union never provided any argument containing an altemate
definition. It merely attempted to counter the Employer's application of the

~ circumstances surrounding the disputed matter.

The delay in the closing of LCI and the factors which caused the delay, are
viewed by the Arblirator as unforeseen circumstances. Clearly, these condifions were
not anticipated In advance (unforeseen), but had to be considered In determining a
courss of action (circumstances).

The Union engaged in a series of legitimate actions, but actions that the
Employer could not have anticipated. These unforeseen circumstances affected the

operational needs of the institutions. Once these conditions were met, the Union could

14
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no longer opine that the Employer’s response was unilateral, or an attempt to gain a
benefit. it was unable to attain through bargaining. This scenario was éxactly whét the
parties had agreed to as evidenced by th.a language contained in Appendix Q. The
language, itself, is.clear and unambiguous and refiects the parties’ intent.

The Union had never before chosen similar alternative actions when faced with
the closura of an institution. Testimeny provided by Gohesn and Decker support the
following unrebutted findings: The Union had never challenged the closure of an
institution or a layoff rationala In court. In the pariies’ seventeen-year coniractual
relationship, the parti-es never arbitrated a layoff grievance prior to actual
implementation. Also, the Union had never fllad an action challenging the Govemors or
Director's authority to close an institution. |

Bargaining _history, although unnecessary in this instance, to determine the
parties’ infent, doss support the prior analysis. Deckers testimony was virtually
unrebutted regarding this matter. Discussion did, in fact, take place when negotiating
terms and conditions contained in Appendix Q, B. Pick-A-Post, ltem 8. Pick-A-Post
Agreements could b modified when institutions were faced with an immediate threat to
their health, safely, and security. The parties discussed fires and riols as types of
events permitting changes to the Pick-A-Post Agreements.

By identifying via bargaining events which would constitute immediate threats,
and then negotiating in tandem different language in Appendix Q, B. Pick-A-Post,
Correction Officer Pick-A-Post, Item #3 regarding unforsssen circumstances, the parties
distinguished varying categories of pre-conditions or events necessary to frigger the two
provisiuns. Obviously, the same types of incidents cannot be usad to jusiify actions

undar both provisions. Especially when ftem #3 deals with unforeseen circumstances,

15
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which could not be anticipated by the parties, nor were they discussed during
bargaining.

The previously articulated unforeseen circumstances did affect the dally
operational needs of the institutions in the Northem Geographic Jurisdiction. These
circumstances engendered an unanticipated delay, which in turn Impacted staffing
levels. Vacancy rates continued to increase perplexing staffing schedules in the form of
excessive mandatory and voluniary overtime. Nene of these conditions were propetly
rebutted by the Union.

These staffing issues weara further impacted by contractual and statutery
obligations, which perpetuated a hiring freeze declsion by the Employer. On March 30,
2003, the Erhpioyer filed a layoff rationale with the Department of Administrative
Services. In acsordance with QAC 123:1-41-08 (F) and Article 18 of the 2000-2003
Agreement, the Empioyer was precluded from filling vacancles for the classification to
be laid off, within the gecgraphical jurisdiction of the layoff. This caused the Employer
to Implement a hiring freeze causing an increase in the vacancy rates. The matter was
further compounded by Arblitrator Nelson's ruling on July 18, 2003. He validated the
layoff rationale six days aiter the original closure date of July 12, 2003. The Union
responded by filing a second complaint for preliminary injuriction and writ of mandamus.
Obviously, the hiring freeze was a direct result of the Union’s taclics.

The Arbitrator must emphasize that the Unlen's strategies were not illegal nor
inappropriate. The disputed contract provisions had never before been executed nor
reviewed. But clearly within this present context, the strategies viewed as a whole and

individually, constfiute unforeseen circumstances affecting daily operational needs. As

16
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such, the Employer was not required to fill all established posts, and thus, could modify
existing Pick-A-Post Agreements.

. Neither party argued that Appendix Q B. Pick-A-Post item #8 and (Arbitrators’
Emphasis) Correction Officer Plck-A-Post item #3 pariicutars had to be met in order fo
justify modification of Pick-A-Post Agreements. As such, this Arbiirator refuses to
proffer any interpretation regarding this particular potential argument. Neither the
record nor the parties' briefs specifies such an understanding. The Employer was able
to support its claims perfaining to Appendix Q B, Pick-A-Post, Cormrection Officer Pick-A-
Post, ltem #3. There is, therefore, no need to address arguments dealing with
Appendix Q B. Pick-A-Post item #8.

AWARD
The grievance Is denied. The Employer did not violate Appendix Q-Correction Officer

Pick-A-Post (3). It was able to demonstrate through evidence and testimony that a
series of unforeseen circumstances existed generated by the desired closing of the
Lima Comrectional Institution. As a consequence, these citcumstances provided a valid
contractual basis for the changes in the Pick-A-Post Agreements. With this threshold
finding, a determination regarding the propriety of Appendix Q, B. Pick-A-Post (8) need

not be reached.

June 14, 2004
Moreland Hills, OH
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